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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Further Forbearance from Title
ITI Regulation for Certain Types
of Commercial Mobile Radio
Service Providers

GN Docket NOREEEIVED
UL 1 2 199¢

REPLY COMMENTS OF SPRINT CORPORATIOREDERALCOMMUNICATIONS COMMISSION
OFFICE OF SECRETARY

Sprint Corporation ("Sprint"), on behalf of the United and
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Central Telephone companies, Sprint Communications Company L.P.,
and Sprint Cellular, respectfully replies to Comments filed in
response to the May 4, 1994 NPRM.l 1In the NPRM, the Commission
sought comment on whether further forbearance from the remaining
sections of Title II is justified for CMRS providers.?2

The genesis of this docket is the Omnibus Budget
Reconciliation Act of 1993 ("Budget Act"), which amended the
Communications Act to ensure regulatory parity among mobile radio
services providers. As set forth in the NPRM, 47 U.S.C. Section
332(c)1(A), as amended by the Budget Act, permits the Commission

to forbear from applying specific provisions of Title II to CMRS

1. In the Matter of Further Forbearance from Title II Requlation
for Certain Types of Commercial Mobile Radio Service Providers,GN
Docket No. 94-33 Notice of Proposed Rule Making, FCC 94-101,
released May 4, 1994 ("NPRM").

2. 47 U.S.C. Sections 210, 213, 215, 218-20, 223, and 225-28
are being considered for forbearance in this docket.
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providers if a three-pronged test is met. The NPRM correctly
noted that the legislation allows the Commission to distinguish
among types of CMRS providers when making forbearance decisions.3
The Commission opines that size may be a valid criterion upon
which to base such decisions.?%

Several commenters agreed that size should be the
determining factor for forbearance. For instance, the Utilities
Telecommunications Council stated that size was an appropriate
factor, provided the focus was on the size of the entity holding
the CMRS license and not of the parent or an affiliated company. 2
Both E.F. Johnson Company and The National Association of
Business and Education Radio, Inc. also supported size as the
determining factor, the former stating that size should be
measured by the number of channels® and the latter stating that
the Commission should consider the amount of spectrum licensed to

a provider and whether the provider is a former private carrier.’

3. NPRM at par. 4.
4, Id. at par. 6.

5. Comments of the Utilities Telecommunications Council at pp.
3-4.

6. Comments of the E.F. Johnson Company at pp. 6-7.

7. Comments of National Association of Business and Educational
Radio, Inc. at pp. 10-12.



The use of size alone, without any consideration of the
presence or absence of market power, for the application of
selective forbearance among CMRS providers is inappropriate.

As BellSouth stated:
Although the legislative history behind the enactment of
Section 332 indicates that "differential regulation of
commercial mobile services is permissible" in determining
whether to forbear from applying specific provisions of
Title II, Congress also directed that such regulation "is
not required in order to fulfill the intent of [Section
332]. Thus, disparate regulation can exist only if there
is a basis for such regulation.®

Size alone does not provide this basis. If, for example,
one CMRS provider has become much larger than another provider
that entered the market at the same time, because of superior
service, lower prices or better business acumen, there is no
rational reason why it should necessarily be subject to a more
restrictive regulatory regime. 1In addition, as Bell Atlantic
Mobile Systems, Inc. pointed out, "The Commission's forbearance
authority does not provide support for a size-based forbearance
standard."? The use of size in the application of forbearance
runs afoul of Congressional intent in the Budget Act -- to ensure

regulatory parity among providers of similar mobile radio

services. As a result of selective forbearance because of size,

8. Comments of BellSouth at p. 4.

9. Comments of Bell Atlantic Mobile Systems, Inc. ("Bell
Atlantic") at p. 1. The Legislative History allows for
differential forbearance treatment based on market
conditions; size is not a consideration. See, H.R. Conf.
Rep. 103-213, 103rd Cong., 1lst Sess. 1993, 1993 WL 302291
(Leg.Hist.) at p. 1092 of 2260.
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Bell Atlantic further states,

One provider in the marketplace might then be subject to
higher regulatory burdens than another simply because it

was larger or served a particular customer base.

This

would skew the marketplace in favor of certain providers

for no rational reason.

Accordingly,

if the Commission exercises its further

forbearance authority it should do so on behalf of all CMRS

providers; such uniform forbearance will further the goals of

regulatory parity and a competitive mobile radio services market.

July 12, 1994
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d. at p. 4.

Respectfully submitted,

SPRINT CORPORATION

by/J%LiL(i, kaXi%iiJQY

JAy ¢. Keithley
(>eon§Kestenbaum C7 T

1850 M Street, N.W.

Suite 1100

Washington, DC 20036

(202) 857-1030

Kevin C. Gallagher
8725 Higgins Road
Chicago, IL 60631
(312) 399-2348

Craig T. Smith
P.0O. Box 11315
Kansas City, MO 64112
(913) 624-3065

Its Attorneys



CERTIFICATE OF SERVICE

I, Melinda L. Mills, hereby certify that I have on this 12th day of July, 1994, sent via
U.S. First Class Mail, postage prepaid, or Hand Delivery, a copy of the foregoing "Reply
Comments of Sprint Corporation" in the Matter of Further Forbearance from Title II
Regulation for Certain Types of Commercial Mobile Radio Service Providers, GN Docket No.
94-33 filed this date with the Acting Secretary, Federal Communications Commission, to the
persons on the attached service list.




Thomas J. Keller
Verner, Liipfert, Vernhard, McPherson and Hand
901 Fifteeenth Street, NW
Suite 700
Washington, DC 20005-2327
Counsel for SEA, Inc.

Andrea D. Williams

Michael F. Altschul

Cellular Telecommunications Industry Assoc.
1250 Connecticut Avenue, NW

Suite 200

Washington, DC 20036

Wayne Watts

Carol L. Tacker

Karen B. Peck

Southwestern Bell Mobile Systems
17330 Preston Road

Suite 100A

Dallas, TX 75252

James L. Wurtz

Pacific Telesis

1275 Pennsylvania Avenue, NW
Washington, DC 20004

Jeffrey L Sheldon

Sean Stokes

Utilities Telecommunications Council
1140 Connecticut Avenue, NW

Suite 1140

Washington, DC 20036

David E. Weisman

Alan S. Tilles

Meyer, Faller, Weisman and Rosenberg

4400 Jenifer Street, NW

Suite 380

Washington, DC 20015
Counsel for National Assoc. of Business
and Educational Radio, Inc.

Michael R. Carper

Vice President & General Counsel
OneComm Corporation

4643 Ulster Street

Suite 500

Denver, CO 80237

James P. Tuthill

Jeffrey B. Thomas

Pacific Telesis

140 New Montgomery Street,
Room 1522A

San Francisco, CA 94105

Elizabeth R. Sachs

Lukas, McGowan, Nace & Gutierrez
1819 H Street, NW, Suite 700
Washington, DC 20006

Robert J. McKee

Mark C. Rosenblum
AT&T Corp.

295 North Maple Avenue
Room 3245H1

Basking Ridge, NJ 07920



J.E. Holmes Nethersole
Edward R. Wholl
NYNEX Corporation
120 Bloomingdale Road
White Plains, NY 10605

Carole C. Harris
Christine M. Gill
Tamara Y. Davis
KELLER & HECKMAN
1001 G Street, NW
Suite 500 West
Washington, DC 20001
Counsel for The Southern Company

John T. Scott, III

Charon J. Harris

CROWELL & MORING

1001 Pennsylvania Avenue, NW
Washington, DC 20004-2505

Martin W. Vercovici
KELLER & HECKMAN
1001 G Street, NW

Suite 500 West
Washington, DC 20001

Counsel for Waterway Communications

System, Inc.

Robert S. Foosaner

Lawrence R. Krevor

Nextel Communications, Inc.
800 Connecticut Avenue, NW
Suite 1001

Washington, DC 20006

Cathleen Massey

McCaw Cellular Communications, Inc.
1150 Connecticut Avenue, NW

4th Floor

Washington, DC 20036

Russell H. Fox

Susan HR. Jones

GARDNER, CARTON & dOUGLAS
1301 K Street, NW

Suite 900, East Tower

Washington, DC 20005

Counsel for E.F. Johnson Company; WJG

Maritel Corp.;

Michael S. Hirsch

Vice President

External Affairs

Geotek Communications, Inc.
1200 19th Street, NW, #607
Washington, DC 20036

Carolyn C. Hill

ALLTel Service Corp.

655 15th Street, NW, Suite 220
Washington, DC 20005

William B. Barfield

Jim O. Llewellyn
BellSouth Corp.

1155 Peachtree Street, NE
Atlanta, GA 30309-3610



Charles P. Featherstun
David G. Richards
BellSouth Corp.

1133 21st Street, NW
Washington, DC 20036

Gerald S. Gerald S. McGowan
George L. Lyon
Lukas, McGowan, Nace & Gutierez
1819 H Street, NW, 7th Floor
Washington, DC 20006

Counsel for Dial Page, Inc.

Greg Vogt*

Chief, Tariff Division

Federal Communications Commission
1919 M Street, NW, Room 518
Washington, DC 20554

Joel Ader*

Bellcore

2101 L Street, NW, 6th Floor
Washington, DC 20037

Gail L. Polivy*

GTE Service Corp.
1850 M Street, NW
Suite 1200

Washington, DC 20036

ITS*
1919 M Street, Room 246
Washington, DC 20554

Richard Metzger*

Acting Chief

Common Carrier Bureau

Federal Communications Commission
1919 M Street, NW, Room 500
Washington, DC 20554

* Indicates Hand Delivery



